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[Vol. 09 No. 04 G E R M A N L A W J O U R N A L debated for some time in the literature. According to this hypothesis, the legal vacuum left by nation states in the institutional organization of cross-border commerce has been filled by a variety of private governance mechanisms, with the result that regulatory responsibility has been taken over by private or hybrid actors.
2 Testing this proposition requires analytical tools capable of discriminating between private ordering and public law-making. 3 The private, or hybrid, governance regimes that would seem to be the hallmark of what is slowly emerging as global law are a Byzantine mixture of legal and social norms.
4 Because of this, the foremost problem to be solved is that of deciding where to draw the line between legal and non-legal norms. Only if there are unequivocal criteria for distinguishing between law and non-law does it become possible to comprehend how hybrid regimes arise and evolve within the globalization process and, thus, to determine whether private actors have in fact assumed regulatory responsibility. PENNSYLVANIA LAW REVIEW 1643 (1996 ; ROBERT C. ELLICKSON, ORDER WITHOUT LAW: HOW NEIGHBORS SETTLE DISPUTES (1991) . Global Law from an Evolutionary Perspective
The explanations of global governance regimes most widely accepted today were worked out by institutionalist scholars.
5 Institutionalism, however, does not discriminate between legal and non-legal norms. While it aptly explains how behavior regulation can work in the absence of state law, it does not draw any distinction between the mechanisms that generate law and those that engender social norms.
6 This places the issue at hand beyond the explanatory reach of institutionalism. This is not to say, however, that institutionalism is irrelevant to the issue. A closer look at the analytical tools it has developed may perhaps provide useful guidance in unraveling the law/non-law conundrum.
Of all the branches of New Institutionalism, rational choice institutionalism is the one that has placed the problem of norm genesis and evolution most prominently on its research agenda.
7 By defining institutions as rules of the social game, it conceives of the individual player or actor as being external to the institutions. The consequence of this methodological choice is that there is a clear role assigned to the individual actor: it is he, and he alone, who creates and changes the rules of the social game. This assumption is consistent with methodological individualism and conforms also, in that sense, with mainstream economic analysis. Seen in this way, the genesis and evolution of global governance regimes become exclusively a matter of individual action: "[…] North, Williamson, and their followers embraced methodological individualism -the idea that micro-level individual actions give rise to institutions. … Institutions, they argued, are built to advance actors' selfinterests. By self-interests they meant an actor's concern with improving his or her well-being …". 
"the design of some thinking mind"?
9 As Niklas Luhmann has pointed out, the nature of this problem is less theoretical than it is empirical: "[The] problem … is that, empirically, people exist only as individuals and that general statements about humankind, consciousness, and person are difficult to test."
10
This same point has been made recently in Evolutionary Theory. To explain the evolution of complexity, Per Bak developed the concept of self-organized criticality.
11 The essence of the concept can be illustrated by the following example: A child at the beach lets sand trickle down to form a pile. The pile starts out being flat and, at first, the individual grains stay close to where they land. Their motion results from their own physical properties. As the process goes on, the pile grows and its slope becomes increasingly steep. From time to time, small sand-slides will occur. Gradually, the volume of the sand-slides becomes larger and larger. Eventually, one of these sand-slides will embrace the whole or most of the pile. What happens then is what Bak calls an avalanche. The question is: why do such events occur? Bak's experiments have shown that avalanches can no longer be explained in terms of the behavior of the individual grains of sand. There is another dynamic at work: the sandpile, as a system, is reacting to forces clearly distinct from the dynamics of the individual grains. In Bak's view, these forces must be understood as a kind of collective dynamics. Bak calls this phenomenon "selforganized criticality,"
12 which is -to put it concisely -a particular state of the sandpile evolving in accordance with laws different from those that govern the behavior of the individual grains.
Perhaps it was an insight of this kind that motivated Friedrich A. Hayek to replace his customary methodological individualism with a group theory approach, as he attempted to shed some light on the evolution of systems of rules of conduct. Hayek's fundamental statement on the question reads as follows: "[T]he … transmission of rules of conduct takes place from individual to individual, while what may be called the natural selection of rules will operate on the basis of the greater or lesser efficiency of the resulting order of the group."
13 Hayek here draws SELBSTORGANISATION, 77 (2000) . Global Law from an Evolutionary Perspective a clear line between the transmission of rules, on the one hand, and the selection or evolution of rules, on the other. He suggests that there are different dynamics at work in each of the two processes and argues his point with a logic reminiscent of that of Bak's self-organized criticality. The evolutionary selection of rules of individual conduct is, in Hayek's view, a process that operates not through individual action but "through the viability of the [group] order it will produce …" 14 This clearly implies that the relationship between the parts that form a group, and which are therefore essential to the existence of the group as whole, cannot be fully explained by the mere interaction between the parts. For Hayek, "[t]hese considerations are mainly intended to bring out that systems of rules of conduct will develop as wholes, or that the selection process of evolution will operate on the order as a whole."
15
What, however, is the theoretical basis for this evolutionary mechanism, for which Hayek sometimes uses the term "group selection"? On this question, Hayek remains rather elusive.
16 At one point, he suggests that a combination of unplanned innovations by one group member, subsequent imitations by the other group members, and an ensuing increase in the group's competitive power is at the heart of the mechanism.
17 A more precise theory of group selection was never provided by Hayek.
In summing up what has been said thus far, there are two points to be stressed:
1. First, for purposes of legal theory, rational choice institutionalism is inadequate for explaining the genesis and evolution of legal norms, since, as a discipline, it is concerned essentially with institutions, as a concept that encompasses both legal and non-legal norms indistinguishably. The distinction between such norms is, however, indispensable to a legal theory explaining global governance regimes.
2. Second, several authors from various schools of social theory have demonstrated conclusively that the issue of rules and order cannot be explained on the basis of methodological individualism. Methodological individualism misses the collective logic behind the genesis and evolution of systems of legal norms.
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This being the case, the question naturally arises as to what methodology can be used in order to grasp the enigma such systems present.
My proposal is to test the analytical usefulness of systems theory and modern evolution theory as a means of resolving the issue.
B.
In recent years, a number of systems theory studies on global law have been presented by various authors.
18 The main focus of this research has been on the evolution of the relationship between social systems in the wake of globalization. The issue of institutional change in the context of globalization, however, has not succeeded in attracting much attention. One of the rare exceptions is the system theoretical study by Calliess and Renner.
19 The main body of their paper is an analysis of the role of law, with a view to developing a means for effectively distinguishing between legal and non-legal forms of regulation. For this purpose, Calliess and Renner suggest a shift in focus from law as a regulator of the behavior of social actors to law as a social system of communication. In this light, the function of law is "the stabilization of normative expectations,"
20 that is, of those expectations that are upheld even in case of disappointment. Since law cannot encompass the entirety of norms that emerge in a society, this raises the question as to how a legal system selects those normative expectations that are to be considered worthy of legal protection. According to Calliess and Renner, this selection process is necessarily recursive, since law is a self-reflexive system. This recursivity, in turn, presupposes law's capacity for second-order observation:
21 in order to qualify its own operations as legal, law needs to ascertain what it has done so far. Proceeding from here, Calliess and Renner conclude that law fulfills its function where a legal system establishes selective mechanisms for the temporal stabilization of normative expectations by observing its own acts. From this axiom, they derive two "enabling conditions" for the evolution of a legal system: 18 For an overview, see, Hanschmann, supra note 1, 352.
19 Gralf-Peter Calliess/Moritz Renner, From Soft Law to Hard Code: The Juridification of Global Governance , available at: http://ssrn.com /abstract=1030526. 20 LUHMANN, supra note 10, 93. 21 Id., 70. Global Law from an Evolutionary Perspective 1. Firstly, because second-order observation of the legal system is possible only if conflicts can be verbalized, any governance regime that is to be deemed legal must include a procedure for the resolution of third-party disputes; 22 2. Secondly, because second-order observation is possible only where there are points of reference for the cross-referencing of legal communications, any governance regime that is to be deemed legal must publish past communications, primarily in the form of judicial decisions, but also in the form of textualized norms.
23
While Calliess' and Renner's concept stands out due to both the tightness of the theoretical argument and the pragmatic simplicity of the means the authors develop for distinguishing non-legal from legal norms, on closer examination, however, one is seized with doubts about whether the architectural theory underlying this beautiful edifice is entirely sound. Actually, there is a flaw in the construction. If we consider the test developed by Calliess and Renner from an evolutionary perspective, we may note first that their basic idea seems plausible: taking the selection of normative expectations as the distinctive act of a legal system, i.e. the act that makes it possible to distinguish between law and non-law, is a conceivable theoretical starting point. The practical conclusions deduced therefrom are, however, contestable. The ability of a legal system to ascertain "what it has done so far," the central criterion for Calliess and Renner, does not, in fact, indicate that that system also engages in norm selection. Rather, what it suggests, in terms of evolutionary theory, is that the system engages in the retention or stabilization of already selected norms. To put it differently: whenever a legal system makes reference to prior judicial decisions or textualized norms, it has already accepted those texts as norms. The reference to existing legal texts presupposes that the act of selection has already taken place. This is why reference to prior decisions cannot be interpreted as a healthy indication that a group of norms has assumed the function of stabilizing normative expectations, as Calliess and Renner contend. We simply do not know what the selection criteria for legal norms are; and, because of that, we are also unable to say what precisely is the difference between law and non-law. The mere fact that there is a referencing to prior decisions and/or norms is not specific to law and to its function of stabilizing normative expectations; every rule system is reliant on this kind of reference operation. We could even say: that is what norms of any sort are made of.
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What do we learn from this assessment? Presumably, that we will have to accept that the way evolutionary mechanisms operate within a system is not a conclusive criterion for distinguishing law from non-law. This might be because variation, selection and retention are evolutionary universals that do not really change from one social system to the other. That being so, our chances for discovering a criterion capable of differentiating between law and non-law might improve if we concentrate on the so-called unit of selection in legal evolution, that is the object on which evolution acts.
C.
In order to investigate this possibility, we should first try to get a better idea of how legal evolution works. Evolution is today no longer understood in the classical Darwinist sense of the so-called "adaptationist programme."
24 This traditional view regards it as unlikely that evolution is guided by any forces other than selection, which implies that the evolving unit's "internal" logic plays no significant role in the evolutionary process. This view is now opposed by more recent research devoted to the study of complex systems.
25 Work in this area is based on the hypothesis that the evolvability of systems depends on a special internal ordering of their elements: these must operate in parallel (i.e. in "networks"), and not sequentially (i.e. each element for itself).
26 This, in turn, presupposes a spontaneous formation of the system's internal order resulting from repetitions of the same sequence of a few states of the system (so-called "state cycles").
27 This type of spontaneous formation of order gives the system homeostatic stability, that is, it becomes autonomous in the sense that a sudden interruption of system activity does not lead to its paralysis.
28 It retains the ability, despite disruption, to restore the original "state cycles." The homeostatic stability of a system depends on a very specific, extremely flexible linkage of its elements (so-called "low connectivity"), 24 Stephen J. Gould/Richard C. Lewontin COMPLEXITY, 95 (1995) . 27 Id., 77. 28 Id., 79. Global Law from an Evolutionary Perspective which protects the system from either "freezing" or drifting into chaos.
29 Only if this kind of flexible order is set up in the system, can it become an object of selection. Thus, evolution flows from two sources: spontaneous self-organization on the one hand, and selection on the other.
30
That only systems with these properties are capable of evolution is explained by their being situated between order and chaos.
31 What this means is that with respect to environmental influences they are endowed with a special type of dynamic: by operating within an ordered regime while bordering on chaotic regimes, they have an enhanced capacity to absorb perturbations from the environment. This high adaptability of systems at the interface of order and chaos derives from the fact that within their internal organization they possess a combination of both very loose and very tight control parameters; these ensure that the system remains responsive to outside influences while preventing the propagation of external disturbances to the system as a whole.
32 It follows from all of this that selection cannot, in and of itself, set the process of evolution in motion. Only the existence of systems organized internally on the "low connectivity" pattern can initiate a durable evolutionary process. Moreover, because selection can operate only on systems that have this internal order, and remains unhelpful for other entities, this "low connectivity network" itself then functions as a kind of "unit of selection." 33 This conclusion is generally valid for all systems and merely summarizes the highly complex way in which self-organization and selection interact in the process of evolution.
Applying this model, Evolutionary Jurisprudence aims to identify the conditions that make it possible for law to provide time-binding services to a permanently evolving society -in keeping with Luhman's view that only when normative expectations are bound to time does a type of norm protection exist that can be termed "legal." Application of the model here leads to the assumption that law 29 See, STUART A. KAUFFMAN, THE ORIGINS OF ORDER: SELF-ORGANISATION AND SELECTION IN EVOLUTION, 192 (1993 
would have to have its own particular self-organizing values in order to maintain its capacity to evolve in keeping with the evolution of society. How are these "selforganizing values" created? Through legal policy, understood here as a unifying bond between the individual elements of the legal system (i.e., positive norms, judge-made law and customary law). Or, to put it other words: as a source of "selforganizing values" in law, legal policy should be seen as a kind of regulatory network, with "regulatory" being used in the sense of serving to link the components of the legal system together into a consistent whole. Or again, to borrow Dworkin's metaphor, legal policy connects these components -seen as chapters in a "chain novel," contributed by imaginary authors -in such a way as to form a "coherent and aesthetic story."
34
This immediately raises the question, however, as to where the openings for "society" are located within the structure of the legal system. How does selection (as an external factor of evolution) act upon the system? In short, how does the legal system adapt to its social environment, to the social discourse with which it is joined? The answer is suggested by the evolutionary model just described: the openings are provided by the plasticity of the individual elements that combine with each other to form the legal system. Unlike legal policy, which provides them with relational consistency (consistency in their "totality"), these individual elements are themselves open to social evolution. Legal policy merely marks the outside boundary of their plasticity. Correspondingly, within the legal system, the individual elements -statutory, judge-made, and customary law -all serve equally as "receptors" for perturbations from the outside world.
Self-organizing values deriving from legal policy, on the one hand, social responsiveness through the plasticity of the normative elements woven into a legal system, on the other -these, in a nutshell, are the conditions for evolvable, timebinding law.
35 Naturally, this model does not directly provide the criteria for distinguishing between law and non-law. Nevertheless, since it does indicate features characteristic of law, it also contains the elements from which such criteria can be deduced. From this perspective, we can say that the "self-organizing value" of the law as well as the "social plasticity" of its elements demand that a rules system possess a certain number of features:
